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On November 30, 2021, the COAFCC hosted a webinar on “Client Competency Issues-Practical and 

Ethical Considerations.”  Attorney David Littman and the Honorable Dina Christiansen provided a very 

informative presentation moderated by COAFCC Board President Rebecca Pepin with over 50 members 

in attendance.  Although this topic is often nebulous, this presentation clearly set forth some of the 

pitfalls and best practices when representing a client whose competency is questionable. 

David Littman started the presentation with a discussion of why client competency matters and how to 

define and detect issues of competency.  Although competency/capacity may be hard to define in family 

law matters, the Court in In re Marriage of Sorensen, 166 P.3d 254 (Colo. App. 2007), set forth the 

following four scenarios when it would be an abuse of discretion not to appoint a Guardian ad Litem 

(GAL), specifically when an individual is: 

1. So mentally impaired so as to be incapable of understanding the nature and significance of the 

proceeding; 

2. Incapable of making crucial decisions; 

3. Lacks intellectual capacity to communicate with counsel; and 

4. Mentally or emotionally incapable of weighing the advice of counsel. 

After determining an individual needs the assistance of a GAL, Mr. Littman said the next three steps for 

an attorney representing the potentially incompetent client should be: 

1. Identify whether a party is impaired and, if so, the type of impairment from which the party 

suffers.  Impairments can be psychological, physical, cognitive, and/or functional; 

2. Identify the type and/or level of assistance needed, as required by the law; and 

3. Identify the best way in which the parties’ legal matters can be resolved. 

Unless the Court makes a finding of incompetency based on his/her own observations or both parties 

agree that a GAL is necessary, a “Sorensen hearing” will be required to determine competency.  If the 

Court determines that an appointment of a GAL is warranted, it is critical to set forth the duties and 

expectations of the GAL in the order of appointment.  Responsibilities of the GAL may include 

investigating and reporting back to the Court as to the level of impairment, delegating the authority to 

make decisions on behalf of the protected person, aiding with communication between the individual 

and his/her attorney, and the authority to negotiate and/or sign Separation Agreements and other 

documents.  In summary, when requesting an appointment of a GAL, attorneys must be clear as to what 

authority they are requesting for the GAL.  

Attorneys need to be aware of ethical issues arising when addressing their client’s competency in family 

law cases.  Just a few of the many issues an attorney will most likely face include:  the duty of the 

attorney to take action; determining what can be disclosed as to the client’s condition; and how to 

disclose the information to minimize the impact on the client and case.    Attorneys should review 

Colorado Rules of Professional Conduct 1.14 and 1.6 to get some guidance on how to handle these 

delicate issues. 



In regard to ethical issues attorneys should keep in mind, there may be cultural issues that come into 

play in a client understanding the information provided by an attorney, or by other professionals when 

assessing a client for competency.  Not understanding the cultural relevance of certain aspects of the 

circumstances can inadvertently and erroneously result in the client’s competency appearing different 

than what it actually is, whether in a positive or negative way.  Professionals must adequately consider 

this aspect when dealing with clients from a different cultural background in order to accurately assess 

competence of the individual.     

Attorneys should also review the probate statutes regarding the appointment of Guardians and 

Conservators for further consideration and guidance.  It may be appropriate for the attorney with a 

client who has competency issues to consider whether an appointment of a Guardian (not a GAL) and/or 

Conservator in addition to a GAL is appropriate. 

The area of a client’s competency in the domestic relations arena is one that is evolving.  David Littman 

serves as the chair on a Supreme Court Committee working to develop best practices when dealing with 

these issues.  He welcomes input from all who have had experiences with cases where a client’s 

competency has been raised. 


